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STATEMENT OF THE CASE

Nature Of The Case
Brandon Dean Barrera appeals from the district court order denying Barrera's
motion to withdraw his probation violation admissions.

Statement Of The Facts And Course Of Proceedings
A Boise Police officer stopped Barrera for driving the wrong way on a one-way
street in downtown Boise.

(41629 PSI, p. 2. 1 )

The officer detected "an odor of an

alcoholic beverage coming from the vehicle, and Barrera's speech sounded slurred. His
eyes also appeared glossy." (41629 PSI, p. 15.) Barrera failed standard field sobriety
tests, and was arrested for misdemeanor DUI and driving without privileges.
PSI, pp. 2, 15-16.)

(41629

A search of his vehicle subsequent to his arrest revealed four

baggies of cocaine in the center console.

(41629 PSI, pp. 2, 16-17.) A breathalyzer

test taken at the jail resulted in a BAC of .083/.085. (41629 PSI, pp. 2, 17.)
The state charged Barrera with possession of a controlled substance. (41629 R.,
pp. 30-31.)

Pursuant to a plea agreement, Barrera pleaded guilty to the filed charge

and to a misdemeanor DUI stemming from the same occurrence, and the state agreed
to transfer the case to Cassia County for Drug Court.

(41629 R., pp. 59-65, 67-68.)

The district court subsequently withheld judgment and placed Barrera on probation for

five years. (41629 R., pp. 74-83.)

On February 4, 2015, this Court entered an "Order Augmenting Appeal with Prior
Appeal No. 41629," including the electronic Clerk's Record, Reporter's Transcript and
Exhibits, which augmented those documents into the appellate record in this appeal. All
other references are to this current appeal.
1

Just under a year later, the state filed a Motion for Bench Warrant for Probation
Violation alleging Barrera had violated his probation by committing the crimes of
misdemeanor domestic violence and driving without privileges, attempting to alter
and/or falsify his urinalysis results, and consuming and/or possessing alcohol on June
25, 2009 and August 28, 2009. (41629 R., pp. 89-91.) Pursuant to a plea agreement,
Barrera admitted to violating his probation by committing the crime of driving without
privileges, and the state agreed to dismiss the remaining allegations and to limit its
sentencing recommendation to a rider. (41629 R., p. 110.) The district court accepted
Barrera's admission, revoked his withheld judgment and probation, imposed a unified
sentence of six years with two years fixed, and retained jurisdiction for 180 days.
(41629 R., pp. 112-16.)

After a period of retained jurisdiction, the district court

reinstated Barrera on probation. (41629 R., pp. 119-26.)
Just over two years later, the state filed a Motion for Bench Warrant for Probation
Violation alleging Barrera had violated his probation by committing the crimes of
misdemeanor DU I and driving without a license, consuming and/or possessing alcohol
on multiple occasions, frequenting the Riverside Bar, and associating with another
offender against his probation officer's instructions.

(41629 R., pp. 127-43, 161-64.)

Pursuant to a plea agreement, on June 4, 2013, Barrera admitted to violating his
probation by consuming and/or possessing alcohol on June 25, 2012, and the state
agreed to dismiss the remaining allegations. (41629 R., p. 168; 41629, 06/04/13 Tr., p.
5, Ls. 11-20; p. 10, L. 19 - p. 11, L. 3; p. 15, L. 22 - p. 16, L. 4; p. 22, Ls. 21-24.)
While the case was pending disposition, Barrera violated the conditions of his
release by failing to report for treatment and breathalyzer testing. (41629 R, pp. 174-76,
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178-79.) The district court proceeded on the previously admitted-to probation violation
(i.e., Barrera's June 4, 2013 admission that he consumed and/or possessed alcohol on
June 25, 2012), revoked Barrera's probation, ordered his underlying sentence executed,
and retained jurisdiction for 365 days. (41629 R., pp. 201-04; 41629, 10/11/13 Tr., p.
43, Ls.

19.) Barrera timely appealed from the district court's order revoking probation.

(41629 R., pp. 210-13, 226-29.)

In an unpublished opinion entered September 18,

2014, the Idaho Court of Appeals affirmed the district court's order revoking probation
and directing execution of Barrera's modified sentence.

State v. Barrera, Docket No.

41629, 2004 Unpublished Op. No. 732, at p.3 (Idaho App., Sept. 18, 2014).
After a period of retained jurisdiction, the district court relinquished jurisdiction
and ordered Barrera's sentence executed, and on its own motion pursuant to Rule 35,
reduced Barrera's sentence to six years with one year fixed and gave him credit for 436
days already served. (41629 R., pp. 230-33.) The order relinquishing jurisdiction was
filed on January 21, 2014. (41629 R., p.231.)
On June 13, 2014, Barrera's counsel filed a Motion to Withdraw Guilty Plea
Pursuant to Idaho Criminal Rule 33(c), seeking withdrawal of Barrera's June 4, 2013
admission that he violated probation by consuming and/or possessing alcohol.

(R.,

pp.34-35.) Barrera contended his admission to the probation violation allegation "was
obtained unlawfully and to allow it to stand is manifest injustice." (R., p.34.)

Barrera

filed two affidavits in support of his motion (R., pp.49-51, 53-55), essentially asserting
that he had been assured he would receive "Veteran's Court or reinstatement on
probation[,]" and he was "emotionally compromised" after witnessing an inmate attempt
to take his own life (R. p.49).

The state filed an objection to Barrera's motion.
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(R.,

pp.36-37.)

On September 15, 2014, the court held a hearing on the motion and on

October 24, 2014, the court entered a Memorandum Decision and Order denying
Barrera's motion to withdraw his probation violation admission pursuant to !.C.R. 33(c).
(R., pp.57-61; see generally 9/15/14 Tr.)

Barrera filed a notice of appeal. (R., pp.62-

65.)

4

ISSUE

Barrera states the issue on appeal as:
Did the district court abuse its discretion when it denied Mr. Barrera's
motion to withdraw his probation violation admission?
(Appellant's Brief, p.5.)
The state rephrases the issue on appeal as:
Did the district court correctly determine it lacked jurisdiction to consider
Barrera's motion to withdraw his probation violation admission?

5

ARGUMENT
The District Court Correctly Determined It Lacked Jurisdiction To Consider Barrera's
Motion To Withdraw His Probation Violation Admission
Barrera argues on appeal that the district court erred by denying his motion to
withdraw his admission to a probation violation. Barrera's argument fails. The district
court correctly ruled it lacked jurisdiction to consider the motion because, at the time of
the motion, jurisdiction had been transferred to the Idaho Board of Correction.
The district court relied on State v. Fleshman, 144 Idaho 772, 171 P.3d 263 (Ct.
App. 2007), in determining it did not have jurisdiction to consider Barrera's motion to
withdraw his admission to a probation violation.

(See R., pp.57-61 (attached to this

Respondent's Brief as Appendix A).) On appeal, Barrera acknowledges that the Idaho
Court of Appeals held in Fleshman "that I.C.R. 33(c) does not allow a probationer to
withdraw a probation violation admission," and that a recent decision by the Idaho Court
of Appeals reached the same holding. (Appellant's Brief, p.6); see State v. Friel, 2015
WL 676860 (Ct. App. 2015) (unpublished).

The following legal analysis by the Idaho

Court of Appeals in Fleshman explains why the district court did not have jurisdiction to
consider Barrera's motion to withdraw his admission to the probation violation:
In the event that the trial court grants probation, it retains
jurisdiction to revoke or modify the terms of probation. I.C. §§ 20-221;
20-222; State v. Williams, 126 Idaho 39, 44, 878 P.2d 213, 218 (Ct. App.
1994). If the trial court revokes probation and executes the imposed
sentence, however, jurisdiction then transfers to the Board of Correction.
See Williams, 126 Idaho at 44, 878 P.2d at 218; see also State v. Done,
139 Idaho 635, 638, 84 P.3d 571, 574 (Ct. App. 2003). Generally, once
the sentence is executed by the physical transfer of the defendant to the
custody of the Board of Correction, the trial court possesses no residual
jurisdiction to alter the sentence or to reinstate probation, absent a Rute
35 motion. See Williams, 126 Idaho at 43-44, 878 P.2d at 217-18; see
also State v. Goodlett, 139 Idaho 262, 265, 77 P.3d 487, 490 (Ct. App.
2003); State v. Knutsen, 138 Idaho 918, 921-22, 71 P.3d 1065, 1068-69
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(Ct. App. 2003). Only I.C. § 19-2601 (4) allows a trial court to retain
jurisdiction, for 180 days, after the Board of Correction has physical
custody of the defendant, within which time the trial court may suspend
further execution of the sentence and grant probation. See id. at 44, 878
P.2d at 218. Such is not the factual scenario here.
In the instant case, the district court revoked Fleshman's probation
and executed his original sentence in 2004. The district court did not
retain jurisdiction at that time. More than fifteen months later, Fleshman
filed a motion seeking to withdraw his admission to the probation
violations, which in essence sought to reverse the district court's order
revoking his probation and executing sentence. However, when the
district court revoked Fleshman's probation and executed his sentence,
jurisdiction was transferred to the Board of Correction. At that point, the
district court no longer had jurisdiction to consider Fleshman's motion to
withdraw his admissions to the probation violations. Moreover, because
Fleshman's motion did not seek to withdraw his original guilty plea in the
underlying judgment of conviction, I.C.R. 33(c) is inapplicable.
In short, Fleshman attempted to withdraw his admissions to the
probation violations, and reverse the consequent revocation of his
probation, long after the district court transferred jurisdiction to the Board
of Correction.
Accordingly, because the district court did not have
jurisdiction to grant Fleshman's motion, we affirm the district court's order
denying Fleshman's motion to withdraw admissions of probation
violations.
For the same reason the district court in Fleshman lacked jurisdiction to grant
Fleshman's motion to withdraw his admissions to probation violations, the district court
here lacked jurisdiction to consider Barrera's identical motion -- it was filed June 13,
2014, almost five months after jurisdiction over Barrera had been transferred to the
Idaho Board of Correction on January 21, 2014. (41629 R., pp.231-233 ("Defendant is
hereby sentenced to the custody of the State Board of Correction of the State of Idaho
for an aggregate term of six (6) years, with one (1) year fixed, followed by five (5) years
indeterminate."); R., pp.34-35 ("Motion to Withdraw Guilty Plea Pursuant to Idaho
Criminal Rule 33(c)").

Therefore, in accordance with Fleshman, the district court

correctly ruled that it lacked jurisdiction to consider Barrera's motion to withdraw his
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admission to his probation violation. (See R., p.60 ("[T]he Court is constrained to apply
reasoning set forth in State v. Fleshman, a decision which remains binding upon
Idaho courts.").)
Conclusion
The state respectfully requests this Court to affirm the district court's order
denying Barrera's "Motion to Withdraw Guilty Plea Pursuant to Idaho Criminal Rule
33(c)."

DATED this 22nd day of September, 2015.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 22nd day of September, 2015, served a true
and correct copy of the attached RESPONDENT'S BRIEF by causing a copy addressed
to:
REED P. ANDERSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
to be placed in the State Appellate Public Defender's basket located In the Idaho
Supreme Court Clerk's office.

JCM/dd
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1

~ STATE OF IDAHO, IN AND FOR THE COUNTY OF ADQCT

2

CHRISTOPHER D. RJCH, Cle
By KARI MAXWELL

3

4

Plaintiff,

9

Case No. CR-FE-2008-0000096
MEMORANDUM DECISION
.AND ORDER

vs. '

7

8

DePIJTY

THE STATE OF IDAHO,

5
6

2\ 20J't

BRANDON DEAN BARRERA,
Defendant.

10
11

BACKGROUND

12

On June 20, 2008, Defendant Brandon Barrera entered guilty pleas to the felony offense of

13

Possession of a ControHed Substance, LC. § 37-2732(c), and the misdemeanor offense of Operating

14

a Motor Vehicle While Under the Influence of Alcohol and/or Drugs, LC. § 18-8004. Defendant
was sentenced on November 7, 2008, at which time the Court placed Defendant on probation and

15
16
17

18 .

19

withheld sentence for a period of five (5) years. An Order Withholding Judgment and Order of
Probation and Commitment entered on November 10, 2008.
On February 25, 2010, Defendant admitting violating the terms of his probation.

A

disposition hearing was held on March 26, 2010, at which time the Court revoked Defendant's
withheld judgment and, for the offense of Possession of a Controlled Substance, sentenced
Defendant to the custody of the Idaho State Board of Correction for an aggregate term of six (6)

20

years, with a minimum period of confinement of two (2) years followed b;r a subsequent

21

indeterminate period of custody not to exceed four (4) years. For the offense of Operating a Motor

22

Vehicle While Under the Influence of Alcohol and/or Drugs, the Court sentenced Defendant to

23

ninety (90) days in the Ada County Jail, to run concurrently with the sentence for Possession of a

24

Controlled Substance. The Court retained jurisdiction for a period of 180 days.

An Order of

Revocation of Probation and Imposition of Sentence and Commitment and Order Retaining
25

Jurisdiction entered on March 29, 2010.

26
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-

-

Following the period of retained jurisdiction, a review hearing was held on September ] 0,
1

2010, at which time the Court suspended Defendant's sentence and placed him on probation for the
2

3
tJ.

5

balance of the six-year period, through September 9, 2015. An Order Reinstating and Amending
Probation entered on September 16, 2010.
On June 4, 2013, Defendant admitted violating the terms of his probation. A disposition
hearing was held on October 11, 2013, at which time the Court again revo_ked Defendant's
probation and ordered execution of the previously suspended sentence for the offense of Possession

6

of a Controlled Substance. The Court retained jurisdiction for a period of 365 days. An Order of
7

8

Revocation of Probation and Imposition of Sentence and Commitment and Order Retaining
Jurisdiction entered on October 15, 2013.

9

A review hearing was held on January 17, 2014, at which time the Court relinquished

10

jurisdiction and, pursuant to !.C.R. 35, reduced Defendant's sentence to an aggregate term of six (6)
years, with one (1) year fixed followed by five (5) years indeterminate. An Order Relinquishing

ll

Jurisdiction and Reducing Sentence entered on January 21, 2014.
12

Defendant filed a Notice of Appeal on February 26, 2014. Pursuant to an unpublished

13

opinion filed on September 18, 2014, the Idaho Court of Appeals affirmed the Court's orders

14

revoking Defendant's probation and directing execution of the modified sentence.

15

On June 13, 2014, Defendant filed a Motion to Withdraw Guilty Plea Pursuant to Idal10
Criminal Rule 33(c). The State's Objection to Motion to Withdraw Guilty Plea and Motion for

16

Denial of Motion to Withdraw Guilty Plea was filed on July 2, 2014, along with a supporting
17

memorandum .. An Affidavit in Support of Motion to Withdraw Guilty Plea was filed by Defendant

18

on September 4, 2014. A Second Affidavit in Support of Motion to Withdraw Guilty Plea was filed

19

by Defendant on September 15, 2014.

20

Hearing on Defendant's motion was held on September 15, 2014, at which time tbe Court
took the matter under advisement.

21
22
23

DISCUSSION
,•

In liis motion, Defendant seeks to withdraw his June 4, 2013, admission to a probation

24

violation. For the foUowing reasons, the Court concludes that it lacks jurisdiction to grant the

25

requested relief.

26
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In State v. Fleshman, 144 Idaho 772, 171 PJd 263 (Ct App. 2007), the defendant entered a
l

guilty plea to the felony offense of driving under the influence, and the district court suspended
2

execution of a unified sentence of five years and placed the defendant on probation. The defendant

3

subsequently violated the terms of his probation, and the district court revoked probation and

4

retained jurisdiction. After the period of retained jurisdiction, the district court again suspended the

5

defendant's sentence and placed him on probation.

Shortly thereafter, the defendant entered

admi.ssions to six new probation violations in exchange for the State agreeing not to pursue any
6

criminal charges arising from those violations. Following the defendant's admissions, the district
7

court revoked the defendant's probation and ordered execution of the original sentence. Subsequent

8

to the execution of his sentence, the defendant filed a motion to withdraw his probation violation

9

admissions. 144 Idaho at 773, 171 P .3d at 264.
· Much like Defendant in this case, the defendant in Fleshman analogized his motion to a

10

motion to withdraw a guilty plea under LC.R 33(c). As the Idaho Court of Appeals noted,
11

however, "There is no specific rule allowing the sentencing court to consider the withdrawal of an
12

admission of a probation violation after probation has been revoked, and no provision of I.C.R.

13

33(c) creates an analogous tight to withdraw such an admission." 144 Idaho at 774, 171 P.3d at

14

265.

15

The court concluded that the district court no longer had jurisdiction to consider the

defendant's motion to withdraw his admissions to probation violations after it had revoked the
defendant's probation and executed his sentence:

16

17
18
19
20
21

22

In the event that the trial court grants probation, it retains jurisdiction to revoke or
mddify the terms of probation.· LC.§§ 20-221; 20-222; State v. Williams, 126 Idaho 39,
44, 878 P.2d 213, 218 (Ct. App. 1994). If the trial court revokes probation and
executes the imposed sentence, however, jurisdiction then transfers to the Board of
Correction. See Williams, 126 Idaho at 44, 878 P.2d at 218; see also State v. Done, 139
Idaho 635, 638, 84 P.3d 571, 574 (Ct. App. 2003). Generally, once the sentence is
executed by the physical transfer of the defendant to the custody of the Board of
Correction, the trial court possesses no residual jurisdiction to alter the sentence or to
reinstate probation. absent a Rule 35 motion. See Williams, 126 Idaho at 43-44, 878
P.2d at 217-18; see also State v. Goodlett, 139 Idaho 262,265, 77 P.3d 487,490 (Ct.
App. 2003); State v. Knutsen, 138 Idaho 918, 921-22, 71 P.3d 1065, 1068-69 (Ct. App.
2003).

23

Id (emphasis added). Similarly, in the case at bar, the Court revoked Defendant's probation on
24

October 11, 2013.
25

On January 17, 2014, after a period of retained jurisdiction, the Court

relinquished jurisdiction and ordered exec?tion of the modified sentence. As Defendant's motion

26
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e

was not filed until after his sentence was executed and he was transferred to the custody

the

l

Board of Correction, the Court no longer has jurisdiction to consider the motion.
2
3

4
5
6

7
8

9

· The Court notes that in 2012, subsequent to the decision in State v. Fleshman, I.C.R. 33(e)

was amended, and that rule now provides:
Revocation of Probation. The court shall not revoke probation except after hearing at
which the defendant shall be present and apprised of the grounds on which such action
is proposed. The defendant may be admitted to bail pending such hearing. The court
shall not revoke probation unless there is an admission by the defendant or a finding by
the court, following a hearing, that the defendant willfully violated a condition of
probation.
However, as that rule does not provide a mechanism for the filing of a motion to withdraw an
admission to a probation violation, the Court is constrained to apply the reasoning set forth in State

v. Fleshman, a decision which remains binding upon Idaho courts. Accordingly, as the Court lacks
10

jurisdiction to consider Defendant's motion, the motion is denied.

11

CONCLUSION

12
13

For the reasons set forth above, Defendant's Motion to Withdraw Guilty Plea Pursuant to
Idaho Criminal Rule 33(c) is denied.

l4

IT IS SO ORDERED.
15

Dated this~ay of October, 2014.
16

17
18

TIMOTHY HANSEN
District Judge

19
20

21
22
23

24

25
26

.MEMORANDUM DECISION AND ORDER - Page 4

000060

-

\
CERTIFICATE OF MAILING

1
2
3

· r, Christopher D. Rich the undersigned authority, do hereby certify that I have mailed, by
United States Mail, on this ~ a y of October, 2014, one copy of the ORDER as notice pursuant
to Rule 77(d) !.C.R. to each of the attorneys of record in this cause in envelopes addressed as

~~=

.

4

s

ADA COUNTY PROSECUTING ATTORNEY'S OFFICE
ATTN: GEORGE GUNN
VIA INTERDEPARTMENTAL MAIL

6
7

8

JOHN DEFRANCO
ELLSWORTH, KALLAS & DEFRANCO, PLLC
1031 E, PARK BOULEYARD
BOISE, IDAHO 83712

9
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